FAMILIES FIRST CORONAVIRUS RESPONSE ACT SAMPLE POLICIES

We are providing sample policies that may be added temporarily to your employee handbook to address the short-term requirements imposed by the new Families First Coronavirus Response Act (FFCRA). The FFCRA applies to private employers with fewer than 500 employees and certain public employers and took effect on April 1, 2020. The law will expire on December 31, 2020.

An employee handbook policy describing the FFCRA requirements is not required by law and is entirely optional. Because a policy is not required and because of the temporary nature of the FFCRA, the Employee Handbook Builder editors do not recommend employers add a FFCRA policy to their employee handbooks. However, we recognize some employers may want to include a FFCRA policy due to the high-profile nature of the law and inevitable questions from employees. Therefore, we are providing two model policies for your convenience, one for employers with fewer than 50 employees and one for employers with between 50 and 499 employers. As with all new policies, employers are strongly encouraged to have their own attorney review any policy related to the FFCRA before distribution to employees.

Covered employers are required to post a notice provided by the Secretary of Labor describing the FFCRA’s requirements in conspicuous places on the premises of the employer where notices to employees are customarily posted. The Department of Labor (DOL) has provided a notice for employers to use, available online at https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non-Federal.pdf. 

Employers with fewer than 50 employees may be exempted from the requirements of the FFCRA by the DOL “when the imposition of such requirements would jeopardize the viability of the business as a going concern.” The DOL has provided guidance on this exemption in its “Families First Coronavirus Response Act: Questions and Answers,” Q&A #58, available online at https://www.dol.gov/agencies/whd/pandemic/ffcra-questions. 

In addition, certain health care providers and emergency responders are excluded from the definition of eligible employees. The DOL guidance on the FFCRA provides definitions for “emergency responder” and “health care provider” in FAQs #56 and #57, available online at https://www.dol.gov/agencies/whd/pandemic/ffcra-questions. Employers that do not have any health care providers or emergency responders may remove these references from their policies. 

The FFCRA requires covered employers to provide up to 80 hours of emergency paid sick leave (EPSL) for most employees, both part-time and full-time, and with no length of service eligibility requirements. (Special rules apply to calculate paid sick leave for part-time employees whose schedule varies week to week.) Employers may not require employees to use any employer- provided paid time off before using EPSL.  

The EPSL is available if the employee is unable to work or telework from home and any of these six circumstances apply: The employee is:
1. subject to a federal, state, or local quarantine or isolation order related to COVID-19;

2. advised by a health care provider to self-quarantine related to COVID-19;

3. experiencing COVID-19 symptoms and is seeking a medical diagnosis;

4. caring for an individual subject to an order described in #1 or self-quarantined as described in #2; 

5. caring for a child whose school or place of care is closed (or child care provider is unavailable) for reasons related to COVID-19; or

6. experiencing any other substantially similar condition specified by the federal Secretary of Health and Human Services, in consultation with the Secretaries of Labor and Treasury.

The FFCRA also temporarily expands the federal Family and Medical Leave Act (FMLA) to allow up to 12 weeks of FMLA leave for a “public health emergency leave” (PHEL) declared by a federal, state, or local authority with respect to COVID-19 and to cover employers with fewer than 50 employees. Eligible employees may take the PHEL to care for the employee’s son or daughter (under 18 years of age) if the child’s elementary or secondary school or place of care has been closed, or the child care provider of the employee’s son or daughter is unavailable, due to a public health emergency. The PHEL is paid leave, although the first 10 days of the PHEL are unpaid, and employees may use any available employer-provided paid time off or EPSL during that time. These emergency PHEL provisions also expand the FMLA’s employee eligibility so that employees are eligible for this emergency leave after 30 days of employment. In addition, the FMLA’s provisions regarding reinstatement and benefits apply to the PHEL leave.

The EPSL and paid PHEL must be provided at the employee’s regular rate of pay, up to the caps set in the FFCRA and explained in the policies. Covered employers are eligible for 100% tax credits for paid leave provided under the FFCRA.  

The DOL has provided guidance explaining the FFCRA’s requirements in its “Families First Coronavirus Response Act: Questions and Answers,” available online at https://www.dol.gov/agencies/whd/pandemic/ffcra-questions. The guidance may be updated, so employers should check the FAQs regularly for any additional information on how to implement the FFCRA requirements.

Distributing the Policy to Your Employees

If you wish to provide a policy to your employees, copy the appropriate sample policy (see below) into a document and either distribute it as a handout or post it on your Company intranet. 

Alternatively, if you want the policy in your handbook, click “Add Policy” in the left-hand column of your Employee Handbook Builder, select a section, copy and paste the appropriate policy (see below) and republish your handbook. The policy expires December 31, 2020, so you must delete the policy (and republish your handbook) by that date.

SAMPLE POLICY 1

Policy for Use by Employers with 49 or Fewer Employees
Families First Coronavirus Response Act Policy
The Families First Coronavirus Response Act (FFCRA) may require employers to provide eligible employees with: public health emergency leave (PHEL) pursuant to the Emergency Family and Medical Leave Expansion Act (EFMLEA); and/or emergency paid sick leave (EPSL) pursuant to the Emergency Paid Sick Leave Act (EPSLA).

This policy is effective April 1, 2020 and will remain in effect until December 31, 2020.

If employees have any questions concerning this policy, they should contact [INSERT APPROPRIATE POINT OF CONTACT, E.G., HUMAN RESOURCES, MANAGER/SUPERVISOR].

Emergency Paid Sick Leave (EPSL)
Eligibility 

All employees are eligible for EPSL, except that the Company may elect to exclude employees who are health care providers or emergency responders.
Amount of EPSL
Full-time employees will be granted 80 hours of EPSL (or the equivalent of the average number of hours over two (2) weeks for part-time employees) available for immediate use. EPSL is provided in addition to any other paid time off or paid leave provided by the Company.

Usage

EPSL is available immediately upon hire. 
An employee who is unable to work (or telework) may use EPSL for the following reasons if the employee:

1. is subject to a federal, state, or local quarantine or isolation order related to COVID-19;

2. has been advised by a healthcare provider to self-quarantine due to concerns related to COVID-19;

3. is experiencing symptoms of COVID-19 and seeking a medical diagnosis;

4. is caring for an individual who is subject to an order as described in #1 above or has been advised as described in #2 above;

5. is caring for their son or daughter if the school or place of care of the son or daughter has been closed, or the child care provider of the son or daughter is unavailable, due to COVID-19 precautions; and/or

6. is experiencing any other substantially similar condition specified by the Secretary of Health and Human Services, in consultation with the Secretary of the Treasury and the Secretary of Labor.

An employee’s use of EPSL will not be conditioned upon searching for or finding a replacement worker.

The Company will not require an employee to use paid time off or paid leave provided by the Company before the employee uses EPSL.

EPSL provided to an employee will end beginning with the employee’s next scheduled work shift immediately following an employee’s exhaustion of EPSL or the termination of the need for EPSL.

Notice

Employees must provide the Company with notice of the need for EPSL as soon as practicable. Following the first workday (or portion thereof) that an employee receives EPSL, employees must follow reasonable notice procedures as determined by the Company in order to continue to receive EPSL.

Payment

EPSL used for reasons #1, #2 or #3 above will be paid at the greater of:

· the employee’s regular rate of pay as determined under the Fair Labor Standards Act (FLSA); 

· minimum wage as determined under the FLSA, or 

· minimum wage under applicable state or local law in which the employee is employed. 
Nonetheless, EPSL used for reasons #1, #2 or #3 above is subject to a cap of $511 per day and $5,110 in the aggregate. 

EPSL used for reasons #4, #5 or #6 above will be paid at two-thirds (2/3rds) of the greater of: 

· the employee’s regular rate of pay as determined under the FLSA; 

· minimum wage as determined under the FLSA, or 

· minimum wage under applicable state or local law in which the employee is employed. 
Nonetheless, EPSL used for reasons #4, #5 or #6 above is subject to a cap of $200 per day and $2,000 in the aggregate. Use of EPSL is not considered hours worked for purposes of calculating overtime.

Carryover and Payout

EPSL will not carryover over from one year to the next. Additionally, unused EPSL will not be paid out at separation.

Prohibited Acts
It shall be unlawful for any employer to discharge, discipline, or in any other manner discriminate against any employee who:

· takes leave in accordance with this EPSLA; and

· has filed any complaint or instituted or caused to be instituted any proceeding under or related to this EPSLA (including a proceeding that seeks enforcement of this EPSLA) or has testified or is about to testify in any such proceeding.

Public Health Emergency Leave (PHEL)
This policy provides employees information concerning PHEL entitlements and obligations under the EFMLEA’s expansion to the Family and Medical Leave Act (FMLA).  

Eligibility Requirements
Employees are eligible for PHEL if they have worked for the Company for at least 30 calendar days except that the Company may elect to exclude employees who are health care providers or emergency responders.
Basic Leave Entitlement

The EFMLEA provides PHEL-eligible employees who are unable to work or telework with up to 12 workweeks of PHEL to care for the employee’s son or daughter (under 18 years of age) if the child’s elementary or secondary school or place of care has been closed, or the child care provider is unavailable due to a public health emergency. A “child care provider” means a provider who receives compensation for providing child care services on a regular basis. A “public health emergency” means an emergency with respect to COVID-19 declared by a federal, state, or local authority.
When absence is needed for PHEL, unpaid leave will be provided for the first 10 days of absence. During the first 10 days of unpaid PHEL, an employee may elect to substitute any unused EPSL, or any accrued vacation leave, personal leave or other medical/sick leave for the unpaid leave.

If additional PHEL is needed, paid leave will be provided and will be calculated based on an amount of two-thirds (2/3rds) the employee’s regular rate of pay as determined under the FLSA and the number of hours the employee would otherwise be normally scheduled to work. For employees whose schedule varies from week to week to such an extent that the Company is unable to determine with certainty the number of hours the employee would have worked if such employee had not taken PHEL, employees will be paid based on the average number of hours that the employee was scheduled per day over the six-(6)-month period ending on the date on which the employee takes such leave, including hours for which the employee took leave of any type. If the employee did not work over such period, paid PHEL will be based on the reasonable expectation of the employee at the time of hiring of the average number of hours per day that the employee would normally be scheduled to work. Nonetheless, paid PHEL will be capped of $200 a day and $10,000 in aggregate. 

Job Benefits and Protection

If applicable, during PHEL leave, the Company must maintain health coverage under any “group health plan” on the same terms as if the employee had continued to work. If paid time off is substituted for unpaid leave, the Company will deduct the employee’s portion of any applicable health plan premium as a regular payroll deduction. If the employee’s leave is unpaid, prior to taking the leave the employee must arrange with Human Resources how they will pay their portion of any applicable health insurance premiums each month. 
The Company’s obligation to maintain health care coverage ceases if an employee’s premium payment is more than 30 days late. If an employee’s payment is more than 15 days late, the Company will send a letter notifying the employee that coverage will be dropped on a specified date unless the co-payment is received before that date. If employees do not return to work at the end of the leave period (unless employees cannot return to work because of a serious health condition or other circumstances beyond their control), they will be required to reimburse the Company for the cost of the premiums the Company paid for maintaining coverage during their unpaid FMLA leave. For purposes of this paragraph, an employee will be considered to have returned to work if the employee returns to work for at least 30 calendar days, or the employee retires at the end of the FMLA leave period or within 30 days thereafter. 

The use of PHEL leave cannot result in the loss of any employment benefits that accrued prior to the start of an employee’s leave.

At the end of FFCRA leave, employees generally have the right to return to the same or equivalent position with equivalent pay, benefits and other terms. 

THIS PARAGRAPH APPLIES ONLY TO EMPLOYERS WITH FEWER THAN 25 EMPLOYEES However, as an employer with fewer than 25 employees, job restoration may not be guaranteed if the position held by the employee no longer exists due to economic conditions or other changes in the employer’s operating conditions that affect employment and are caused by the public health emergency during the period of leave. The Company will make reasonable efforts to restore the employee to the same or an equivalent position with equivalent employment benefits, pay and other terms and conditions of employment. If the Company’s reasonable efforts fail, the Company will make efforts to contact the employee and reinstate the employee if an equivalent position becomes available within a one- (1)-year period beginning on the earlier of: the date on which the qualifying need related to a public health emergency concludes, or the date that is 12 weeks after the date the employee’s leave started. 

Employee Responsibilities
Employees must provide the Company with notice of the need for leave under this policy as soon as practicable.

Employer Responsibilities
Covered employers must inform employees requesting leave whether they are eligible under the EFMLEA. If they are, the notice must specify any additional information required as well as the employees’ rights and responsibilities. If they are not eligible, the employer must provide a reason for ineligibility. 
Covered employers must inform employees if leave is designated as EFMLEA-protected and the amount of leave counted against the employee’s leave entitlement. If the employer determines that the leave is not PHEL-protected, the employer must notify the employee.

Unlawful Acts by Employers

FMLA makes it unlawful for the Company to:
· interfere with, restrain or deny the exercise of any right provided under the FMLA;

· discharge or discriminate against any person for opposing any practice made unlawful by the FMLA or for involvement in any proceeding under or relating to the FMLA.

Concerns regarding a possible violation with respect to either of these obligations should be reported to the Company’s Human Resources Department. 

Enforcement

Employees may file a complaint with the U.S. Department of Labor or may bring a private lawsuit against an employer. 

FMLA does not affect any Federal or State law prohibiting discrimination or supersede any State or local law or collective bargaining agreement, which provides greater family or medical leave rights.

SAMPLE POLICY 2

Policy for Employers with 50 to 499 Employees

Families First Coronavirus Response Act Policy
The Families First Coronavirus Response Act (FFCRA) may require employers to provide eligible employees with: public health emergency leave (PHEL) pursuant to the Emergency Family and Medical Leave Expansion Act (EFMLEA); and/or emergency paid sick leave (EPSL) pursuant to the Emergency Paid Sick Leave Act (EPSLA).

This policy is effective April 1, 2020 and will remain in effect until December 31, 2020.

If employees have any questions concerning this policy, they should contact [INSERT APPROPRIATE POINT OF CONTACT, E.G., HUMAN RESOURCES, MANAGER/SUPERVISOR].

Emergency Paid Sick Leave (EPSL)
Eligibility 

All employees are eligible for EPSL, except that the Company may elect to exclude employees who are health care providers or emergency responders.
Amount of EPSL
Full-time employees will be granted 80 hours of EPSL (or the equivalent of the average number of hours over two (2) weeks for part-time employees) available for immediate use. EPSL is provided in addition to any other paid time off or paid leave provided by the Company.

Usage

EPSL is available immediately upon hire. 
An employee who is unable to work (or telework) may use EPSL for the following reasons if the employee:

1. is subject to a federal, state, or local quarantine or isolation order related to COVID-19;

2. has been advised by a healthcare provider to self-quarantine due to concerns related to COVID-19;

3. is experiencing symptoms of COVID-19 and seeking a medical diagnosis;

4. is caring for an individual who is subject to an order as described in #1 above or has been advised as described in #2 above;

5. is caring for their son or daughter if the school or place of care of the son or daughter has been closed, or the child care provider of the son or daughter is unavailable, due to COVID-19 precautions; and/or

6. is experiencing any other substantially similar condition specified by the Secretary of Health and Human Services, in consultation with the Secretary of the Treasury and the Secretary of Labor.

An employee’s use of EPSL will not be conditioned upon searching for or finding a replacement worker.

The Company will not require an employee to use paid time off or paid leave provided by the Company before the employee uses EPSL.

EPSL provided to an employee will end beginning with the employee’s next scheduled work shift immediately following an employee’s exhaustion of EPSL or the termination of the need for EPSL.

Notice

Employees must provide the Company with notice of the need for EPSL as soon as practicable. Following the first workday (or portion thereof) that an employee receives EPSL, employees must follow reasonable notice procedures as determined by the Company in order to continue to receive EPSL.

Payment

EPSL used for reasons #1, #2 or #3 above will be paid at the greater of:

· the employee’s regular rate of pay as determined under the Fair Labor Standards Act (FLSA); 

· minimum wage as determined under the FLSA, or 

· minimum wage under applicable state or local law in which the employee is employed. 
Nonetheless, EPSL used for reasons #1, #2 or #3 above is subject to a cap of $511 per day and $5,110 in the aggregate. 

EPSL used for reasons #4, #5 or #6 above will be paid at two-thirds (2/3rds) of the greater of: 

· the employee’s regular rate of pay as determined under the FLSA; 

· minimum wage as determined under the FLSA, or 

· minimum wage under applicable state or local law in which the employee is employed. 
Nonetheless, EPSL used for reasons #4, #5 or #6 above is subject to a cap of $200 per day and $2,000 in the aggregate. Use of EPSL is not considered hours worked for purposes of calculating overtime.

Carryover and Payout

EPSL will not carryover over from one year to the next. Additionally, unused EPSL will not be paid out at separation.

Prohibited Acts
It shall be unlawful for any employer to discharge, discipline, or in any other manner discriminate against any employee who:

· takes leave in accordance with this EPSLA; and

· has filed any complaint or instituted or caused to be instituted any proceeding under or related to this EPSLA (including a proceeding that seeks enforcement of this EPSLA) or has testified or is about to testify in any such proceeding.

Public Health Emergency Leave (PHEL) - Addendum to FMLA policy
This policy supplements the Company’s federal Family and Medical Leave Act (FMLA) policy and provides employees information concerning PHEL entitlements and obligations that differ from the general FMLA entitlements and obligations that are set forth elsewhere in the Company’s FMLA policy. The Company will apply its general FMLA policy and procedures in accordance with regulations issued under the FFCRA.

Eligibility Requirements

For purposes of PHEL only, employees are eligible if they have worked for the Company for at least 30 calendar days, except that the Company may elect to exclude employees who are health care providers or emergency responders.
Basic Leave Entitlement

The FMLA provides eligible employees up to 12 workweeks of unpaid leave for certain family and medical reasons during a 12-month period. The EFMLEA expands the FMLA to provide PHEL-eligible employees who are unable to work or telework with up to 12 workweeks of PHEL due to a need to care for the employee’s son or daughter (under 18 years of age) if the child’s elementary or secondary school or place of care has been closed, or the child care provider of the child is unavailable due to a public health emergency. A “child care provider” means a provider who receives compensation for providing child care services on a regular basis. A “public health emergency” means an emergency with respect to COVID-19 declared by a federal, state or local authority.
When absence is needed for PHEL, unpaid leave will be provided for the first 10 days of absence. During the first 10 days of unpaid PHEL, an employee may elect to substitute any unused EPSL, or any accrued vacation leave, personal leave or other medical/sick leave for the unpaid leave.

If additional PHEL is needed, paid leave will be provided and will be calculated based on an amount of two-thirds (2/3rds) the employee’s regular rate of pay as determined under the FLSA and the number of hours the employee would otherwise be normally scheduled to work. For employees whose schedule varies from week to week to such an extent that the Company is unable to determine with certainty the number of hours the employee would have worked if such employee had not taken PHEL, employees will be paid based on the average number of hours that the employee was scheduled per day over the six- (6)-month period ending on the date on which the employee takes such leave, including hours for which the employee took leave of any type. If the employee did not work over such period, paid PHEL will be based on the reasonable expectation of the employee at the time of hiring of the average number of hours per day that the employee would normally be scheduled to work. Nonetheless, paid PHEL will be capped of $200 a day and $10,000 in aggregate. 

Job Benefits and Protection

The FMLA’s requirements regarding the continuation of health insurance during FMLA leave apply to PHEL. As with FMLA leave, at the end of PHEL, employees generally have the right to return to the same or equivalent position with equivalent pay, benefits and other terms. 

Employee Responsibilities

Employees must provide the Company with notice of the need for leave under this policy as soon as practicable.


